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BRIEF FOR APPELLEES 


STATEMENT OF CASE 

A fight between co-employees, (R. 29-30, OS-78) neither 
superior to the other (R. 70), caused the injuries for which 
compensation is sought in this case. 

The testimony taken before the Deputy Commissioner 
showed that the appellant on the day of the fight was em- 
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ployed as a cafeteria man in the service of the appellee, May¬ 
flower Hotel Corporation (hereafter called the “Hotel”) in 
a cafeteria maintained by it for its white employees (R. 20- 
21). Peter Smith, his colored (R. 25) antagonist, also was 
employed by the Hotel, his duties being to clean and service 
the locker room, lavatory, and toilet facilities provided by 
his employer for its male employees (R. 67). Their duties 
were unconnected, neither’s bearing any relation to those 
of the other (R. 52, 70). 

Although the two had known each other for about two 
years (R. 45), their relations prior to the date in question 
had been entirely friendly (R. 52). On the day of the fight 
they had no contact before the altercation began (R. 52, 70). 
So much was established without contradition. From there 
on, however, the testimony diverged sharply, the chief points 
of difference being the cause of the assault and the identity 
of the aggressor. 

Since, on these points, appellant’s statement of facts is 
drawn from a partisan standpoint, we believe it necessary 
here to summarize briefly the testimony thereon. 

Before the Deputy Commissioner the appellant testified, in 
substance, that at about 12:30 P. M. on the day in question, 
he started for the employees’ urinals (R. 26-27). On his way 
he met Peter Smith and the two, without argument or diffi¬ 
culty of any kind, went into the toilet room together (R. 27- 
28). Having urinated, appellant adjusted his clothing, 
turned about and was greeted by Smith with the statement 
that he was going to bust his (appellant’s) mouth (R. 28-29). 
Immediately thereafter Smith, according to appellant, car¬ 
ried out his promise (R. 29) and at the same time kicked 
him, causing the injuries complained of (R. 30). Prior 
thereto, appellant had never had any arguments, quarrels 
or difficulty with Smith (R. 30), their relations having been 
amicable (R. 46). On cross-examination, appellant ad¬ 
mitted that the actual battery had been preceded by pushing 
and an exchange of words in the hall outside the lavatory 
(R. 40-41,47-48). 
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Smith, on the other hand, testified that immediately pre¬ 
ceding the altercation he had been cleaning up trash in the 
locker room (R. 68) which was adjacent to the lavatory and 
toilet room. As he was carrying his bags of trash out the 
door, appellant appeared and, without provocation, .in a 
belligerent manner, kicked one of the bags out of his hand, 
scattering the trash about the floor (R. 69). Remonstrating 
with him, Smith reached down to re-gather the trash but was 
seized about the waist by appellant and thrown into the 
washroom (R. 69-70). While they were scuffling another em¬ 
ployee intervened and separated them (R. 68), but “that 
still didn’t seem to be enough. He still seemed as though 
he wanted to fight and he struck at me and I ducked and hit 
him and he fell down # * *” (R. 68). Smith denied having 
kicked appellant (R. 77). 

Appellant’s story was supported to some extent by the wit¬ 
ness Armiger (R. 94-112). Smith’s testimony was partially 
corroborated by that of the witnesses Rosenberger and 
Peterson (R. 113-126, 126-131). No useful purpose would 
be served by summarizing the testimony of these witnesses, 
as it is, in our view, immaterial to the proper disposition of 
this appeal. 

No evidence of any description was adduced to show a 
causal relation between the fight and appellant’s employ¬ 
ment. 

On this state of the record the Deputy Commissioner 
found, among other things: “That on March 11, 1938, be¬ 
tween the hours of 12:30 and 1:00 o’clock P. M. the claimant 
went to the employees’ washroom where he engaged in a 
personal altercation with a co-employee, Peter Smith; • * • 
that the claimant's duties and those of Smith were in no way 
similar or connected; * • • that on March 11, 1938, the 
claimant had had no contact with Smith up until the time 
of the altercation; that the said altercation was not related 
to the employment; that the claimant did not sustain an 
injury arising out of the employment”. (R. 7-8) (Em¬ 
phasis supplied.) 
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Thereupon, the Deputy Commissioner rejected appel¬ 
lant’s claim for compensation, giving as his reasons there¬ 


for: 


“1. The altercation which resulted in the assault was 
a personal one and was not in any way connected 
with the employment. 

“2. The claimant did not sustain an injury arising out 
of the employment.” (R. 8) 

SUMMARY OF ARGUMENT 

The decision of the lower court must be affirmed because: 

1. The Deputy Commissioner’s findings of fact, being 
supported by substantial evidence, are conclusive. 

2. His finding that the cause of the altercation was per¬ 
sonal and unrelated to the employment justified the 
Deputy Commissioner’s conclusion that appellant’s in¬ 
jury did not arise out of his employment. 

3. The Deputy Commissioner’s findings of fact are suffi¬ 
ciently complete to support his rejection of appellant’s 
claim. 


ARGUMENT 

The Decision of the Lower Court Must Be Affirmed 

1 . THE DEPUTY COMMISSIONER’S FINDINGS OF 
FACT, BEING SUPPORTED BY SUBSTANTIAL 
EVIDENCE, ARE CONCLUSIVE. 

When the testimony was taken the chief issue involved 
was the identity of the aggressor, it being our belief appel¬ 
lant was injured while guilty of a willful attempt to injure 
another, Peter Smith, within the meaning of Section 903 (b) 
of the Act. Had this been proved to the satisfaction of the 
Deputy Commissioner, it would, of course, have been a com- 
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plete defense. See Stillwagon v. Callan Bros., 224 N. Y. 714, 
121 N. E. 893; Harris v. Greenville Cafe, 201 N. C. 458,160 
S. E. 480. 

As the case developed, however, the point became of no 
importance, it appearing evident that, regardless of the 
aggressor’s identity, the cause of the altercation was per¬ 
sonal and unrelated to appellant’s employment. For this 
reason the Deputy Commissioner disregarded the question 
of aggression but rejected appellant’s claim on the ground 
that his injuries did not arise out of his employment. His 
decision should be affirmed. 

It has been recognized by the Supreme Court of the 
United States and by this Court, time and time again, that 
where the Deputy Commissioner’s conclusions of law are 
supported by sufficiently specific findings of fact based upon 
substantial evidence, there is no alternative but to affirm his 
decision. Voehl v. Indemnity Insurance Company of North 
America, 288 U.S. 162,77 L. Ed. 676; Del Vecchio v. Bowers, 
296 U.S. 280; Speaks v. Hoage, 64 App. D.C. 324, 78 Fed. 
(2d) 208, cert. den. 296 U.S. 574, 80 L. Ed. 405; Powell v. 
Hoage, 61 App. D.C. 99, 57 F. (2d) 766; New Amsterdam 
Casualty Co. v. Hoage, 61 App. D.C. 306, 62 F. (2d) 468, 
cert. den. 288 U.S. 608, 77 L. Ed. 982. 

2. HIS FINDING THAT THE CAUSE OF THE AL¬ 
TERCATION WAS PERSONAL AND UNRELATED 
TO THE EMPLOYMENT JUSTIFIED THE DEP¬ 
UTY COMMISSIONER’S CONCLUSION THAT 
APPELLANT’S INJURY DID NOT ARISE OUT OF 
HIS EMPLOYMENT. 

Here, not only does all the testimony adduced support the 
Deputy Commissioner’s finding that the altercation was not 
related to the employment, but the record is utterly barren 
of any evidence showing any causal connection between 
either the altercation preceding the assault or the assault 
itself, and appellant’s employment. 
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To establish the necessary causal relation appellant 
argues on page 11 of his brief “that the injury ‘arose of the 
employment’ appears in even bolder relief when it is real¬ 
ized, as it must be, that had the plaintiff not been in the 
employ of the Mayflower Hotel the injury vrould never have 
occurred”, it being his theory, apparently, that had he not 
been in the employ of the Hotel he could not have gone to 
the employees ’ lavatory, would never have met Smith and 
could not have been assaulted. 

Appellant’s argument is not new to this Court. In sev¬ 
eral instances this Court has had occasion to reject conten¬ 
tions similar thereto. Perhaps the most apt statement of 
the law controlling the case at bar will be found in the 
decision of Ayers v. Hoage, 61 App. D.C. 388, 63 F. (2d) 
364, in which this Court, speaking through Mr. Justice Robb, 
said: 


“An injury ‘arises out of’ the employment within the 
meaning of the Compensation Act when it occurs in the 
course of the employment and as the result of a risk 
involved in or incidental to the employment or to the 
conditions under which it is required to be performed. 
The mere fact that the injury is contemporaneous or co¬ 
incident with the employment is not a sufficient basis for 
an award. Indemnity Insurance Co. of North America 
v. Hoage, 61 App. D.C. 173, 58 F. (2d) 1074, 60 Wash. 
Law Rep. 450; Madore v. New Departure Mfg. Co., 104 
Conn. 709, 134 A. 259, 261. In the Madore Case the 
court said: ‘Before he can make a valid award, the 
trier must determine that there is a direct causal con¬ 
nection between the injury whether it be the result of 
accident or disease, and the employment. The question 
he must answer is: Was the employment a proximate 
cause of the disablement, or was the injured condition 
merely contemporaneous or coincident with the employ¬ 
ment? If it was the latter, there can be no award 
made.’ ” 


While we do not deny that there may be instances in which 
employees should be entitled to recover compensation for 
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injuries resulting from assaults committed upon them by 
either co-employees or third persons, we insist that before 
such injuries are compensable a causal relation must be 
found between them and the employment. No principle of 
law is better established. Wimmer v. Hoage, 67 App. D.C. 
128, 90 Fed. (2d) 373 \ Ayers v. Hoage, supra; Hoage v. Lib¬ 
erty Mutual Insurance Company, 64 App. D.C. 395, 78 Fed. 
(2d) 874; Speaks v. Hoage, supra. 

The question involved here, injury caused by assault, 
has been the subject matter of a tremendous amount of 
litigation. In addition to the decisions cited above, a wealth 
of authority supporting the position of the appellees may 
be found in annotations appearing at 15 A.L.R. 590, 21 
A.L.R. 758, 29 A.L.R. 438, 40 A.L.R. 1124, 72 A.L.R. 112, 
112 A.L.R. 1259. Cases appear therein from most of the 
jurisdictions in this country, together with a few from 
England, all holding with a unanimity of opinion that in¬ 
juries caused by assaults committed for personal reasons 
unconnected with the employment cannot be compensated. 
Most closely resembling the instant case on the facts is 
that of Edelweiss Gardens v. Industrial Commission, 290 
HI. 459, 125 N.E. 260. There, a waiter was assaulted by a 
busboy with whom he had had an altercation. He was 
denied compensation, there being no evidence that the dif¬ 
ficulty between the two grew out of the manner of perform¬ 
ing their work, or had any connection with it. The court 
said: 


“If the injury can be seen to have been a natural 
incident of the work, and to have been contemplated 
by a reasonable person as a result of the exposure oc¬ 
casioned by the nature of the employment, it may be 
said to arise out of the employment. An injury not 
fairly traceable to the employment as the contributing 
proximate cause, and which comes from a hazard to 
which the employee would have been equally exposed, 
apart from the employment, does not arise out of the 
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employment. The causative danger must be peculiar 
to the work and incidental to the character of the 
business.” 

To be carefully distinguished from the instant case, where 
the assault "was committed by a co-employee because of 
personal ill-will, are cases like Hartford Accident and In¬ 
demnity Company v. Hoage, 66 App. D.C. 160, 85 F. (2d) 
411, and Continental Life Insurance Company v. Gough, 
161 Va. 755,172 S.E. 264, relied upon by appellant, in which 
the employees were exposed by their employment to danger 
of assault from strangers and received injury thereby. 
As it appears from the afore-cited annotations, such in¬ 
juries are usually held compensable, the theory being that 
the risk thereof is a hazard of the employment and, conse¬ 
quently, any injury occasioned thereby arises out of the 
employment. 

The latter case, as a matter of fact, is authority for 
appellee’s position here. At the hearing, no motive for the 
assault causing the employee’s injuries was shown. Ap¬ 
proving the Commissioner’s rejection of his claim, the 
Court said: 


“* * * if the assault was personal to the employee 
and was not directed against him as an employee, or 
because of his employment, then the injury is not com¬ 
pensable. In other words, simply because the employee 
sustains injury from an assault made upon him by a 
third party, does not entitle him to compensation; he 
must go further and prove that the assault was di¬ 
rected against him as an employee, or because of his 
employment; that is, that it arose out of his employ¬ 
ment. This he failed to do, hence Chairman Nichels, 
upon the evidence then before him, was correct in his 
conclusion of law.” 

There having been offered, subsequent to the hearing, 
evidence that the motive w T as robbery, and its receipt de- 
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nied, the court decided a rehearing should have been 
granted but, by consent of the parties, went on to dispose 
of the case, holding that the employee’s duties as an insur¬ 
ance collector exposed him to the risk of robbery and, hence, 
his injuries arose out of his employment. Obviously, such 
decisions have no bearing here. 

Appellant relies chiefly upon the decision of the New York 
Court of Appeals in Matter of Verschleiser v. Stern a/nd 
Son, reported at 229 N. Y. 192, 128 N. E. 126. Although this 
case represents the absolute limit to which any court has 
gone, an examination of the court’s opinion will show it to be 
clearly distinguishable, on the facts, from the case at bar. 
There, a divided court decided that an assault engendered by 
continual friction between co-employees engaged in closely 
related employment was compensable, that such friction is 
one of the hazards of employment. It has no application 
here since the record shows the participants in the fight 
were entirely friendly prior to the date thereof and on that 
day had no contact before the fight began (R. 52, 70). 

That New York has not gone to the length claimed by 
appellant is demonstrated by the case of Scholtzhauer v. 
C. & L. Lunch Co., 233 N.Y. 12, 34 N.E. 701, decided subse¬ 
quent to the Verschleiser case. In that opinion it was held 
that the injury did not arise out of the employment when a 
waitress in the course of her employment was shot by a 
negro dishwasher because she had declined an invitation to 
go out with him. Incidentally, this case meets squarely ap¬ 
pellant’s contention, previously referred to, “that the in¬ 
jury ‘arose out of the employment’ appears in even bolder 
relief when it is realized, as it must be, that had the plaintiff 
not been in the employ of the Mayflower Hotel the injury 
would never had occurred”, setting forth with unmistakable 
clarity the distinction between injuries arising out of the 
employment and those merely contemporaneous or coinci¬ 
dent therewith. 

Appellant’s brief quotes at length from Stasmas v. State 
Industrial Commission , 80 Okla. 221, 195 P. 762. It will be 
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realized, however, that this decision has no application here 
when its facts are compared with those in the case at bar. 
There, a miner complained to his foreman because of his 
being delayed in leaving the mine by the failure of the ele¬ 
vator cage to arrive on schedule. Resenting the criticism, 
the foreman struck the claimant, causing the injuries for 
which compensation was sought. Undeniably, there was a 
relation between the employment and the injury. 

3. THE DEPUTY COMMISSIONER’S FINDINGS OF 
FACT ARE SUFFICIENTLY COMPLETE TO SUP¬ 
PORT HIS REJECTION OF APPELLANT’S CLAIM. 

Appellant makes one further point—that the Deputy 
Commissioner’s findings of fact are incomplete because he 
failed to find that at the time of his injury appellant was 
engaged in the course of his employment. This, of course, 
is wholly without merit. Findings of fact have but one pur¬ 
pose, that is to say, to enable the reviewing tribunal to dis¬ 
cover the basis for the Deputy Commissioner’s conclusions 
of law, to tell it whether the case has been decided on the 
evidence and the law, or, upon arbitrary or extra-legal con¬ 
siderations. Saginaw Broadcasting Company v. Federal 
Communications Commission, 68 App. D.C. 282, 96 F. (2d) 
554. Where, as here, a claim for compensation has been 
rejected by the trier of the facts, it would be an absurdity to 
require him to do more than to give his reasons therefor 
and to find the facts in support thereof. To require him to 
find other and additional facts would be to place upon him 
a burden of no value either to this Court or to claimants ap¬ 
pearing before him. Such is not the law. Where his find¬ 
ings are specific and sufficient under the law to support his 
award, his decision must be affirmed. Voehl v. Indemnity 
Insurance Company of North America, supra; Del Vecchio 
v. Bowers, supra; Ocean S. S. Company of Savannah, et al., 
v. Lawson, et al., 68 F. (2d) 57. 
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CONCLUSION 

It is respectfully submitted that the decision of the court 
below must be affirmed. 

David A. Pine, 

United States Attorney, 
Attorney for Appellee 
Frank A. Cardillo. 

Arthur J. Phelan, 

0. R. McGuire, Jr., 

Attorneys for Appellees 
Mayflower Hotel Corporation, 
American Security and Trust 
Company, and Liberty Mutual 
Insurance Company, Inc. 



